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1. Importance and topicality of this issue

Tax regulations have become of great importance for cooperatives in all different parts of the world: Concern is based on the ever increasing tax  load these entities are subject to. Several reasons illustrate this present situation: on one part, the need to bring up public income in order to  cover higher and higher fiscal deficits; and on the other part, the tendency to think of cooperatives as merely another form of business organization, without considering their peculiar economic and legal characteristics. 

The truth is that -specially in the past years-  cooperatives seem to have become the target of unprecedented fiscal prosecution, even in countries where these entities traditionally used to enjoy some tax privileges. This problem should be adequately addressed in order to find a solution which takes into account cooperatives’ true nature, and at the same time to become aware that tax exemptions tend to gradually disappear. This last circumstance calls for cooperatives not to base their future economic and financial projections on the survival of said exemptions. 

2. Different Tax-related State policies

The different countries adopt different tax policies as regards cooperatives, which for the most part have to do with the different levels of  development of said entities. Generally, the more incipient the cooperative the more favorable the tax policy. This situation tends to revert along with the growth of the cooperative.

Further, the overall situation of each country also determines  the tax policy applied  on cooperatives: the less developed the country the more favorable  the  tax policy, since cooperatives are considered to be contributing pieces to economic and social growth, and therefore worthy of enjoying a special stimulus; on the contrary, cooperatives in more developed countries are subject to tax policies quite similar to those of any business organization.   

3. The case of Latin America in general  

Up until the nineties  cooperatives in Latin American countries enjoyed a very favorable tax policy, which was evidenced by several tax exemptions, preferential tax rates, or reductions of taxes. These systems were of a clearly promotional nature, intended to boost cooperative activity in general, or in specific areas of  national economy. 

The afore mentioned systems went beyond non levying some specific taxes, not related to cooperatives’ nature because there was no occurrence of a taxable event: there was a clear positive discrimination in favor of cooperatives. 

It should be said, at this point, that the exemption on certain taxes granted to cooperatives is based on the fact that there is no taxable event on which to apply tax. In said cases there is no exemption, technically speaking, in the sense of giving favorable treatment, but the acknowledgement that there is no taxability.  

In some other cases, on the other hand, the legislation grants cooperatives a preferential treatment over other subjects in the same circumstances. In this case there is a real exemption, based on the fact that the government deems convenient to support cooperatives through this special treatment. We are talking about discretional political measures adopted to fulfill government objectives. 

Naturally, tax exemptions were the first benefits to start disappearing in the past years, but tendency continues nowadays towards the elimination of all differential treatment between cooperatives and the other business organizations, in complete lack of acknowledgement of cooperatives’ singular nature. 

The above should be completed with the notion that privatizations -along with the State’s withdrawal from economic activity- have discredited cooperatives as operators of the economy, since these entities are inevitably linked to the inefficiency of the State that used to favor them.

From there on it is considered to be no reason for cooperatives to enjoy any preferential treatment. Further, it is believed they should be treated in the same way as the rest of business organizations, with which they have to compete; should negative consequences arise from such competition it will only be the result of market activity, to which they should be subject just as any other company. 

4. The topic within the MERCOSUR

Within the MERCOSUR, created in 1991 pursuant to Asunción Treaty -entered into by Argentina, Brazil, Paraguay and Uruguay, there exists as from the end of 2001 the Reunión Especializada de Cooperativas (RECM) [Specialized Meeting of Cooperatives] formed by the public entities related to cooperatives in each  of the four member countries. The apex national organizations of the cooperative movement also take part in the RECM. 

The RECM has established a mechanism of direct relationship between the public entities and the cooperative movement of all four member countries, which affords the opportunity for coming to know and dealing  as a group with the problems affecting cooperatives. 

Within the RECM, a Legal Commission was created which studies the aspects related to cooperatives’ legal and tax systems in the four member countries, aiming at harmonizing the regional legislation on cooperatives. The Legal Commission’s first step has been to study the legislation on cooperatives currently in full force and effect in the four member countries, in order to assess its similarities and differences and propose harmonizing guidelines. The second step, presently on its way, consists on the analysis of the tax status of cooperatives in the four member countries with the purpose of approaching this matter critically and proposing convenient alternatives to be adopted eventually by each member country. 

5. Approach on this matter

In order to address the issue of the tax system to be applied on cooperatives in MERCOSUR member countries, a plan of analysis has been laid out. Said plan starts by analyzing the tax constitutional provisions in each country.  Further, specific constitutional provisions on cooperatives are analyzed in the case of countries which have said provisions -such as Brazil and Paraguay. From there on, a synthetic analysis of the tax system of the country, its evolution and present status is made.  

Next, the different taxes are studied separately and  grouped according to the corresponding jurisdiction considering the political and administrative organization of each country: national taxes, on one part, and state or provincial taxes on the other. In order to organize the work as to allow a comparative analysis, taxes are divided in three categories in each of the two levels above mentioned (national and state or provincial).  These categories are decided according to a technical classification of taxes, such as follows: i) taxes on property; ii) taxes on income; iii) taxes on transactions. In each end every case the respective taxable event is explained, as well as the specific treatment for cooperatives, making the comparison with that of other entities. 

Finally, as a conclusion, an overall critical assessment of the tax status of cooperatives is made, with mention of the main problems existing at present and their prospective evolution in the near future. 
6. Cooperatives’ specific problems

The present analysis evidences some specific problems for cooperatives as regards tax matters, according to the different taxes. 

As regards taxes on property, in general cooperative legislation provides for the non distribution of reserves and their uninterested allocation in case of dissolution of the  cooperative. Consequently, we are in the presence of a capital with a social nature, not belonging to the members individually. On the other hand, the share capital paid in by the members  is not an investment made in order to obtain any profit, but is the condition necessary to be entitled to use the services of the cooperative. This capital is of a purely instrumental nature. Further, said capital only entitles members to receive limited interest and not to take possession of the results of cooperative’s activity as in the case of business organizations. 

With reference to taxes on income, it should be pointed out that members receive back from the cooperative all profit margins arising from every fiscal year, in proportion to the operations engaged into by each of them. Consequently -in principle, every member - individually, should pay taxes according to the profit margin he receives. If there existed  a tax on company gains – which were also applicable to cooperatives- we  point out that if the cooperative pays taxes, its members should not; otherwise, we would be in the presence of double taxation. Further, it should be noted that in the case of cooperatives, the annual profit margin is only an adjustment on the price of the services used by its members during the fiscal year, whereas in the case of a business organization profit is the result of a lucrative activity engaged into with third parties. As a logical consequence, results derived from the provision of services to non members should have a different treatment, even when they are not subject to distribution.

Finally, as regards taxes on transactions, we should consider that operations between cooperatives and their members are of a singular nature, since there is no intermediation but a common action on the part of the members  -organized cooperatively. Thus, strictly, there is no transaction between the cooperative and its member, but an internal act –referred to as acto cooperativo (cooperative act) in MERCOSUR countries’ legislation. In the same way, when the primary cooperative engages in business with its second degree organization, we can not consider that a transaction but an internal act between them. If this chain of operations is not properly analyzed, double or multiple taxation can occur with the consequent discrimination in detriment of the members of cooperatives, who will end up paying higher taxes than those who are not. 

All aspects considered above should be thoroughly analyzed by tax legislation, which usually fails to take into account these characteristics –typical of cooperatives, specially nowadays when there is a tendency to equal all companies regardless of their legal form. It is believed that consideration of the economic activity should prevail and that no differences should be made which could affect competition. Based on this, cooperatives are usually subject to a tax system which can be less favorable than that applied on other companies. 

7. Conclusions

The tax system is nowadays one of the biggest concerns for cooperatives  in general, and the situation in MERCOSUR member countries is not an exception to this. Within the boundaries of this regional agreement this matter becomes increasingly important since the integration process among cooperatives of the region and their level of competitiveness with the rest of the business organizations are strongly conditioned by the tax system they are subject to. 

This is the reason why the study of the tax status of cooperatives in each of the member countries is the first step that needs to be taken in order to make comparisons and spot out differences. From there on, tax legislation could be adapted -truly taking into account the nature of cooperatives- and also the harmonizing at a regional level of at least the most important aspects of said  legislation could be attempted. This is the primary objective of the Legal Commission of the Mercosur Specialized Meeting of Cooperatives. 
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