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Introduction:
The present paper is limited to Sub-Saharan French-speaking Africa; therefore  former Belgium colonies as well as Madagascar and Djibouti (also French-speaking) are not included. In opposite to this, two countries, Guinea-Bissau(Portuguese-speaking) and Equatorial Guinea(Spanish-speaking) respectively member of West African Economic and Monetary Union (UEMOA) and of  Economic and Monetary Community of Central African States (CEMAC), are included in the study.

The presentation in done in six parts:

· ILO Recommendation 193 and the harmonization of cooperative legislation.

· Background of cooperative development in French-speaking Africa.

· Why harmonizing cooperative legislation in French-speaking Africa ?

· Sub-regional institutions initiating harmonization of cooperative legislation.

· Three cases of harmonization of cooperative legislation.

· Consequence of the harmonization of cooperative legislation.

1.ILO Recommendation 193 and the harmonization of cooperative legislation 

The  new ILO recommendation 193 adopted in 2002 is in favor of  common  regional and international cooperative legislation. Paragraph 18(d) of that Recommendation stipulates that international  cooperation should be facilitated among others, through …. Developing, where it is warranted and possible, and in consultation with cooperatives, employers and workers organizations concerned, common regional and international guidelines and legislation to support cooperatives. In this line, some  guidelines to harmonize cooperative legislation already took place  and some  common legislations are in process, worldwide :

- as guideline for national laws: 

a. Ley Marco(framework law) of the Organization of the Cooperatives of America                     used as guidelines for national law makers  in Latin America

b. Model Law on cooperative and their Associations and Unions of the Inter-                    Parliamentary Assembly of  the Independent States(former Soviet Union). This is used as model law  by the member States.

- as  same national laws in the member States:

c    Loi portant reglementation des  Institutions Mutualistes ou Cooperatives d Epargne et        

      de credit of the Union Economique et Monetaire Ouest Africain(UEMOA) which               should be  adopted as such  by the member States in order to become national law without any change

d   Credit union law  of the Organization of East Caribbean States and CARICOM         which as been adopted  as national law  in some nation. 

-as transnational law applied automatically in all member States:

e. The European Cooperative Statute of the European Union in process,  which will  applied in all member States once adopted.

f. The Uniform Act on Cooperatives of the Organization for the Harmonization of business Law in Africa, OHADA(in process) which will also  applied in all member States.
2. Background of cooperative development in French-speaking Africa:

2.1. Creation and development of cooperatives in the colonial period

The roots of cooperative s in French-speaking Africa is the famous Indigenous Society for Prevention ( Socite Indigene de prevoyance (SIP), a parastatal organization  initiated by colonial government  with manifold tasks and used as  an instrument  for rural development. Each SIP covered an administrative district with a chairman nominated by the colonial governor . The head of colonial district was  ex-officio chairman.  SIP neither met the basic criteria as cooperative, nor the member oriented aims. The  SIP was seen as a branch of the public service or parastatal organization, which left the natives no room for initiatives or independence; therefore criticisms and demands for genuine cooperatives grew. A new SIP was created call  Mutual Society for Rural Production (Societe Mutuelle de Production Rurale:SMPR ) with very few change. The membership was still obligatory. Finally the SMPR became Mutual Society for Rural Development  still with obligatory membership.

2.2 Creation and development of cooperative after independence 

There  were no major change in favor of development of autonomous cooperative after independence.  Furthermore, some countries just made copy of the French law of 1955 relating to Cooperatives in the colonies and replaced the word (France d.Outre-Mer by the mane of the country concerned .Cooperatives continued to be under  State control .Another  aspect  was the arrival of many donors with projects to develop cooperatives. In fact those  projects were  to assist government rather than to really help cooperatives and their members. The number of  cooperatives increased  rapidly, but not accompanied by a corresponding increase in staff and funds from the governments who did strengthen their supervisory and control power within the bureaucratization of government agencies supposed to provide support services to cooperatives. The one party-system in more  or less all countries was also very negative for the cooperatives since the party leaders did not make difference between cooperatives, political party and State properties.

2.3. Emergence of new forms of cooperative.   

With States interventions and lake of qualified managers and leaders, cooperatives have often not been able to meet the  needs of their members.

Peoples therefore organized themselves (regardless the national cooperative form) in self-help institutions to solve their problems. Those new institutions are based on the local needs and values and are often very successful. Tontines (rotating saving and credit association) is a good example  This new attitude  pushed some government to adopt new  appropriate law , for example  law governing the Economic Interest Groups in many countries, and the law  governing the Common Initiative Groups in Cameroon.

3. Why harmonizing cooperative legislation in French-speaking Africa ?  

There are three major reasons for harmonizing cooperative legislation in French-speaking Africa:

-The common origin of the legal framework in the sub-region.

-The weaknesses in the existing national legislation.

-The strong needs for economic integration.

3.1. Common origin of legal framework.

The first cooperative law in all former French dependencies was the French cooperative law of 1947, followed by a special cooperative legislation  for State-sponsored cooperatives  introduced in 1955 (decret du 2 fevrier 1955 portant statut de la cooperation dans les territories relevant du Ministere de le France d Outre-Mer. All cooperatives laws in the French –speaking Africa are based on the French cooperative  Act of 1955. In addition to cooperative laws, all other laws notably the business law are sometimes simply the French law and the judiciary system is the copy of the French one. It would be very easy to harmonize the law of  the sub-region(except the case of two countries mentioned in the introduction.).

3.2. Weaknesses in the existing legislation in the sub-region.

The cooperative legislation in the concerned countries is  not incentive for the development of autonomous cooperative enterprises. In many francophone African countries, instead of being members-directed bodies , cooperatives were often mandated by governments to carry out various policies and programs, therefore, the cooperative laws allow strong State interventions. A good example is the  Cameroon cooperative Act of 1972 which  give too much power to Government against the autonomous of cooperatives.

3.3 Need for economic integration.
In the framework of globalization,  regional economic integration can be seen as the  first important step. Only such regional integration can enable poor countries to be strengthened and be competitive in the international market thanks to the economy of scale. In the sub-region,  regional  trade in formal and informal economy become a reality nowadays. The volume of transactions between citizens from different countries is increasing. The legal barrier which is anyway surrounded in black market should be abolished and replaced by an harmonized of business laws including the cooperative law.

 4. Sub-regional institutions initiating harmonization of cooperative legislation.  

A supranational body is necessary for harmonization of a law. In the French-speaking Africa, three institutions exist and are initiating harmonization of laws for their member States:

· The West African Economic and Monetary Union (UEMOA) grouping Benin, Burkina Faso, Cote d Ivoire,  Guinea, Guinea-Bissau, Mali, Niger, Senegal, and Togo. Those countries have a common central Bank  and a development bank. No visa is required for citizens to circulate in the  Union.

· The Economic and Monetary Community of Central African Countries(CEMAC) 

grouping Cameroon, Central African Republic, Congo, Equatorial Guinea, Gabon,  Chad. Member States of CEMAC have a common central bank , a common development bank., and a common court of justice.

· The Organization for Harmonization of Business Laws in Africa(OHADA)

grouping both UEMOA and CEMAC member States. Created in October 1993 in Port Louis OHADA has a jurisdiction area which can goes beyond  the UEMOA and CEMAC, since any  African Union member  and non-signatory State shall be free to become a contracting party(article 53). 

In addition to restoring the legal and judicial security of economic activities in order to reestablish investors confidence and to facilitate trade between contracting  States, the Treaty  of OHADA has following objectives:

-putting at the disposal of each State common rules that are simple and adapted to the economic situation;

-promoting arbitration as a speedy and discreet instrument for setting commercial disputes;

-improving  the  training of judges and auxiliary officers of justice;

-encouraging the setting up of an African Economic Community.

OHADA has its permanent Secretariat in Yaounde, an advanced school of magistracy in Porto Novo and  a court of justice in Abidjan. The laws adopted by OHADA are call Uniform Acts.

5. Three cases of harmonization of cooperative legislation in the sub-region.

  5.1 Law governing the saving and credit cooperatives in UEMOA area of  jurisdiction. 

  UEMOA has adopted a law  which should be adopted by each parliament of the member State and promulgated by the government as national law without any change in its content( loi portant reglementation des institutions mutualistes ou cooperatives d epargne et credit). So the law is not a supra-national law since it is adopted by each parliament. It is not a guideline since the content is the same in all countries concerned. The entire law do not make any reference to cooperative bank. Credit unions willing to becoming Bank by keeping their cooperative identity will have problems. One  step should be done in this direction, probably by OHADA.

5.2 Law governing the micro-finance institutions in the CEMAC area of 

jurisdiction. 

On April 2002 The Ministerial Commission of CEMAC and Union Monetaire de l Afrique Centrale(UMAC) adopted a regulation for micro-finance. In opposite to UEMOA , this act doesn’t need any adoption by the parliament of concerned countries. The act applied immediately  in all CEMAC  countries. This act doesn’t give opportunity to credit unions to become bank when keeping their cooperative identity. As consequence of this, two biggest saving and credit cooperatives willing to become a bank were obliged to take the legal form of public company. Those credit Unions are  Camcul and Cofinest which are now public company..

5.3 Cooperative law as business law in the framework of OHADA.    

When adopted the different business laws, OHADA forgot or ignored that cooperative is also a business enterprise and as such need to be regulated like the other enterprise forms. 

One of the articles of the business laws of OHADA stipulated that no institution is allow to make business in the OHADA jurisdiction if it doesn’t adopted one of the OHADA legal forms. According to this article cooperative could be considered as illegal . 

It is under this condition that ILO and the Pan African Cooperative Conference draw the attention of OHADA on the matter. A regional meeting was organized  in March 1999 with the objective of launching the elaboration  of an Uniform act for cooperative .

ILO and the Central Bank of West Africa are now assisting technically and financially OHADA to make the first draft which will be forwarded to the Council of Ministers of OHADA. It is expected that the process be terminated by the en of this year.

6. Consequence of harmonization of cooperative legislation. 

The first consequence of the harmonization is the replacement of the national laws by the harmonized law. This new situation  requires new knowledge of entrepreneurs, judges, barristers and the authorities in charge of the  area concerned. This is been taking into account by OHADA with its advanced school of magistracy and  the OHADA court of justice. The new law should be disseminated among all users.

Another consequence of the harmonized law is the  economic integration in the sub-region. According to OHADA statement, the harmonized law will be simple that means comprehensive, this is very important especially the cooperative laws because the majority of cooperators are peoples from grassroots level  often with limited education background.

Conclusion.  

The international community is in favor of cooperative harmonization: this is clearly expressed in the newly adopted ILO  Recommendation 193 on the promotion of cooperatives. Many initiatives are actually adopted or in process. Some initiatives are simply guidelines  to help law makers in  different countries, other are supranational acts applicable in all member States of the concerned institution. It should be noted that harmonization of law is important for  regional and sub-regional economic integration, especially for the poor developing countries.    
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